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Employment and Training Administration, Labor § 656.30 

mean the Board of Alien Labor Certifi-
cation Appeals member or the Board of 
Alien Labor Certification Appeals 
panel duly designated pursuant to 
§ 656.27(a) of this part; ‘‘Office of Admin-
istrative Law Judges’’ shall mean the 
Board of Alien Labor Certification Ap-
peals; and ‘‘Chief Administrative Law 
Judge’’ shall mean the Chief Adminis-
trative Law Judge in that official’s 
function of chairing the Board of Alien 
Labor Certification Appeals. 

[52 FR 11218, Apr. 8, 1987] 

§ 656.28 Document transmittal fol-
lowing the grant of a labor certifi-
cation. 

If a labor certification is granted, ex-
cept for labor certifications for occupa-
tions on Schedule A (§ 656.10) and for 
employment as a sheepherder pursuant 
to § 656.21a(b), the Certifying Officer 
shall send the certified application 
containing the official labor certifi-
cation stamp, supporting documenta-
tion, and complete Final Determina-
tion form to the employer, or, if appro-
priate, to the employer’s agent, indi-
cating that the employer should file all 
the documents with the appropriate 
INS office. 

[56 FR 54930, Oct. 23, 1991] 

§ 656.29 Filing of a new application 
after the denial of a labor certifi-
cation. 

(a) A new application for labor cer-
tification by the same employer in-
volving the same occupation may be 
filed at any time after the expiration of 
6 months from the date of a denial of 
certification by the Certifying Officer, 
except that, if the certification was de-
nied solely because the wage or salary 
offered was below the prevailing wage, 
the employer may reapply immediately 
pursuant to §§ 656.21, 656.21a, or 656.23, 
as appropriate. 

(b) An alien who is denied a labor cer-
tification for a Schedule A occupation, 
except for employment as a physical 
therapist or as a professional nurse, 
may at any time have an employer file 
for a labor certification on the alien’s 
behalf pursuant to § 656.21. Labor cer-
tifications for professional nurses and 
for physical therapists shall be consid-
ered only pursuant to §§ 656.10 and 
656.22. 

§ 656.30 Validity of and invalidation of 
labor certifications. 

(a) Except as provided in paragraph 
(d) of this section, a labor certification 
is valid indefinitely. Labor certifi-
cations for Household Domestic Serv-
ice Workers and teachers which were 
granted under the previous regulations 
at 29 CFR part 60 and which lapsed 
after one year, shall be deemed auto-
matically revalidated on the effective 
date of this part. 

(b) (1) Labor certifications involving 
job offers shall be deemed validated as 
of the date of the local Employment 
Service office date-stamped the appli-
cation; and 

(2) Labor certifications for Schedule A 
occupations shall be deemed validated 
as of the date the applications were 
dated by the Immigration or Consular 
Officer. 

(c) (1) A labor certification for a 
Schedule A occupation is valid only for 
the occupation set forth on the Applica-
tion for Alien Employment Certification 
form, the alien for whom certification 
was granted, and throughout the 
United States unless the certification 
contains a geographic limitation. 

(2) A labor certification involving a 
specific job offer is valid only for the 
particular job opportunity, the alien 
for whom certification was granted, 
and for the area of intended employ-
ment stated on the Application for Alien 
Employment Certification form. 

(d) After issuance labor certifications 
are subject to invalidation by the INS 
or by a Consul of the Department of 
State upon a determination, made in 
accordance with those agencies, proce-
dures or by a Court, of fraud or willful 
misrepresentation of a material fact 
involving the labor certification appli-
cation. If evidence of such fraud or 
willful misrepresentation becomes 
known to a RA or to the Director, the 
RA or Director, as appropriate, shall 
notify in writing the INS or State De-
partment, as appropriate. A copy of the 
notification shall be sent to the re-
gional or national office, as appro-
priate, of the Department of Labor’s 
Office of Inspector General. 

(e) Certifying Officers shall issue du-
plicate labor certifications only upon 
the written request of a Consular or 
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Immigration Officer. Certifying Offi-
cers shall issue such duplicate certifi-
cations only to the Consular or Immi-
gration Officer who submitted the writ-
ten request. An alien, employer, or an 
employer or alien’s agent, therefore, 
may petition an Immigration or Con-
sular Officer to request a duplicate 
from a Certifying Officer. 

[45 FR 83933, Dec. 19, 1980, as amended at 56 
FR 54930, Oct. 23, 1991] 

§ 656.31 Labor certification applica-
tions involving fraud or willful mis-
representation. 

(a) If possible fraud or willful mis-
representation involving a labor cer-
tification is discovered prior to a final 
labor certification determination, the 
Certifying Officer shall refer the mat-
ter to the INS for investigation, shall 
notify the employer in writing, and 
shall send a copy of the notification to 
the alien, and to the Department of La-
bor’s Office of Inspector General. If 90 
days pass without the filing of a crimi-
nal indictment or information, the Cer-
tifying Officer shall continue to proc-
ess the application. 

(b) If it is learned that an application 
is the subject of a criminal indictment 
or information filed in a Court, the 
processing of the application shall be 
halted until the judicial process is 
completed. The Certifying Officer shall 
notify the employer of this fact in 
writing and shall send a copy of the no-
tification to the alien, and to the De-
partment of Labor’s Office of Inspector 
General. 

(c) If a Court finds that there was no 
fraud or willful misrepresentation, or if 
the Department of Justice decides not 
to prosecute, the Certifying Officer 
shall not deny the labor certification 
application on the grounds of fraud or 
willful misrepresentation. The applica-
tion, of course, may be denied for other 
reasons pursuant to this part. 

(d) If a Court, the INS or the Depart-
ment of State determines that there 
was fraud or willful misrepresentation 
involving a labor certification applica-
tion, the application shall be deemed 
invalidated, processing shall be termi-
nated, a notice of the termination and 
the reason therefor shall be sent by the 
Certifying Officer to the employer, and 
a copy of the notification shall be sent 

by the Certifying Officer to the alien, 
and to the Department of Labor’s Of-
fice of Inspector General. 

§ 656.32 Fees for services and docu-
ments. 

(a) No Department of Labor or State 
job service agency employee shall 
charge a fee in connection with the fil-
ing, determination, reconsideration, or 
review of applications for labor certifi-
cation. Such employees, on request, 
shall advise applicants on the comple-
tion of applications and on procedures 
set forth in this part without charge. 
No charge shall be made for the 
issuance or transmission of a labor cer-
tification. 

(b) The Department of Labor’s regu-
lations under the Freedom of Informa-
tion Act at 29 CFR part 70 on the Ex-
amination and Copying of Labor De-
partment Documents provide that fees 
may be charged for special searching 
and copying services. These fees shall 
be applicable to requests to the Depart-
ment for copies of documents in the 
custody of the Department which were 
produced pursuant to this part, except 
for official copies of labor certification 
documents. 

Subpart D—Determination of 
Prevailing Wage 

§ 656.40 Determination of prevailing 
wage for labor certification pur-
poses. 

(a) Whether the wage or salary stated 
in a labor certification application in-
volving a job offer equals the pre-
vailing wage as required by 
§ 656.21(b)(3), shall be determined as fol-
lows: 

(1) Except as provided in paragraphs 
(c) and (d) of this section, if the job op-
portunity is in an occupation which is 
subject to a wage determination in the 
area under the Davis-Bacon Act, 40 
U.S.C. 276a et seq., 29 CFR part 1, or the 
McNamara-O’Hara Service Contract 
Act, 41 U.S.C. 351 et seq., 29 CFR part 4, 
the prevailing wage shall be at the rate 
required under the statutory deter-
mination. Certifying Officers shall re-
quest the assistance of the DOL Em-
ployment Standards Administration 
wage specialists if they need assistance 
in making this determination. 
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